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REPLY COMMENTS OF FRANKLIN COMMUNJCATIONS, INC. 

Fi-mhlin Cointnuni~a~ions, [nc (“Franklin”), licensee of Stalion W I Z A ,  

Channel 3_78A, Lancaster. Ohio, herein tiles its reply comments on the Not1c.e o/ 

Propo.sed Rille Mak/7ig, D A  03-3648, relcased November 17, 2003 (“NPRM”) [hat 

proposes LO (a)  rcallot Channel 278A from Lancasrer. Ohio. to Piclterington. Ohlo m d  i b )  

modify [he WJZA liccnse to specity operation on Channel 278A at Pickei.ington, Ohio 

A defeclivc minor changc application l i lcd by the licensee o f  WEGE, Westerville, Ohio, 

was liled prior to 1hc comment date in this proceeding, so i t  must be dismissed. I n  

I 

support 0 1 ’  Fi-anlclin’s prupusal, the I’ollo~\~ing i s  shown 

WEGE’s Defective Minor Change Application 
Must Be Returned Without Consideration 

Thc only comments filed in this docket by the comment deadline were those of 

Franklln supportmg the changes proposed in the NPRM. However, prior to the cotnmenl 

dcadhnc. on Januai-y 8. 2004. North American Broadcasting Co , Inc [“NABC”) filed a n  

dpplication (File No BPH-20040108ALM) (herein “Application") seek~ng a minor 

’ Reply Cominents are due by Januai-y 30, 2OU4: therefore, these Reply Comments are 



change consti.uction permit lor WEGE(FM), Channel 280A. at Westcrville, OH Exhibit  

24 -Statement A -of the Application references the Pickerington rule making and states 

that the Applicnrinn “would bc t i i l ly  spaced to the Pickering~on allotment i f  the allotment 

cooidiniitcs wcrc changed to 39“ 55’ 1 2 ”  N. 82” 38’ 42” W ” The Application i s  

cunently short spaced to lhe Pickerington allotinent site at 39” 56’ 39” NL, 82” 

41’ I I”WL by 3 1 9  kilometcrs It the Appliciiiion wcre in  coinpliance with [l lc 

Coinini\sion’s rules, i t  would he treatcd :IS ii counterproposal to Franklin’s proposal tor 

Picherington under the procedures set foi th in Co,iflicrs Btrtwern A ~ ~ I L L U Z ~ O I I S  uird 

Pc,filioii\ Jiir / < i i / o i J i ~ i k i r i , q  i o  Aniri i i l  tlw FM T2~ltr of Al/otnirnt .~.  7 FCC Rcd 4917 (1992), 

i-ecoii Xrcinlerl in purr. 8 FCC Rcd 1743 (1993). Bul the Application i s  defective and may 

not be considered as 3 valid counteiproposal to the Pickerington proposal.’ 

Any alleged public inteiest bcnefits in the Application are nullified by the 

application’s non-compliance with lhe Commission’s rules, and defects in the 

Application under Commission precedent. The Application i s  short spaced by I 3  

kilometers to the licensed facilities of WPAY-FM, Channel 281C, at Portsmouth. OH 

Although NABC requested a waiver in the Application o f  Sections 73 207(b) and 

73 3517, the plain fact i s  that the Application does not meet the Commission’s spacing 

i-tiIc\ I r  I S  wel l  esrablished rhat counrei-proposals i i ius l  bc technically correct and 

substaiiti;illy complcte whcn tiled and that counterproposals wi l l  be considered only  if 

lhey are filed by the deadline date for comments See Section 1 420 (d) of the 

Cornmission’s Rules, B m b m  Arrow n d  BixhY, Oklakomn, 3 FCC Rcd 6507 (1988) and 

rimcl) riled 
’ Separatcly, Franklin is filing today an informal objection to the Application. On 
January 2 3 ,  2004, the liccnsec of W P A Y - F M  filcd it Motion to Dismiss the Application 



S p n / i . ~ t l u l ~  Arku77.u~ e/  ul ,4 FCC Red 674 (1989), recoti., 5 FCC Rcd 1241 (1990). In 

this case, what N A B C  would normally proftei. as a counterproposal in this dockct was not 

technically co i~ i cc l  or substanlially compleic when tiled 

In O.YM-C,~O aiid Grcr/ihr~, Now York. I6 FCC Rcd 16927 (2001 ), recoii d i , \ t i l i , w c /  

u\ nioo!, 18 FCC Rcd 17615 (1003). on remarkably similar facts, the Commission 

granted a pioposal to reallot achannel fiom Oswego to Granby, New York. and modify 

ihe liccnsc of WTKV(FM), ilb I [  would provide a f i rst  local service Lo Cranby under 

priority (3). while returning as unaccepiable loi- fil ing the defective application ot Clear 

Channel Bro;idcasting Licenses. Inc (“Clc;Ir Channel”), to  male ;1 minor  change to the 

facilities of WWDC(FM)’, DeRuytei-. New York.‘ The Commission returned the 

application and atforded Clear Channel 30 days to amend the application in such a 

inmnei. ihal i t  would not bc mutually cxcIusivc with the allotmen[ o f  the channel to 

Granby 

WEGE’s Applicatioii must bc icrunicd a5 1inacccpt;iblc foi. l i I i n#  01- d is in is~ed iis 

delective I t  should not be listed on a public notice as a counterproposal since i t  i s  

defective 

Franklin’s Pickerington Proposal Is 
Superior to NABC’s Application 

In  addition to the tatal defcct dcsciibed above, the Application must be found 

inferior 10 E:ranklin’s proposal under the Commisslon’s FM allotment prionties set forth 

.: Foi-merly WXBB 

4 The Coinm~ssion allotted the channel to Granby at  differcnt coordinatcs at the 
~ g g e s r i o n  of the licensee of WTVK Franklin objects to the coordinates suggested by 
NABC Frnnklin’ consultant sedrched for a transmitter site for WEGE that would permit 
WEGE s w i e  population increase withoul scucrely restncting [he ictei.ence coo id i i ia~cs  
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i n  Kr i~ / . \ i on  o /  FM A . ~ s r f i / u w / i /  o d  Pol/trr.\ cirirl Procedures. 90 FCC 2d 88 (1982) ’ 
Cliider Ihc C‘oininission‘s prioiities, theie is no question that Fianklin’a pi-oposal 15 

cumparativcly buperior to N A B C ’ j  Fr:inklin proposes il tirst local trarismibsion service 

lo  Pickenngton. scrving Piiority ( 3 ) ,  while NABC proposes only an inti-ease in he~vicc 

area - a factoi- which i s  considered an “other public interest” matter under priority (4) 

Pi.ovision 01’ first local service i a  comparatively preferable under Section 307(b) of the 

Communic,itions 01 A ~ L  ot 1934. 3s xncnded to a moditication application In  b M  

C ’ / / o i i i i d  [ / / i d  C’/oi \ , \  Mor/i/iuiricur\ / J \ ,  / \pp//(  or iou .  8 FCC Rcd 473.5 ( 1993). the 

Coinmiasion stated, “an ;ipplica~ion 15 considered, in the absence o f  a showing to the 

contrary, to represent no more than the applicant’a pieference for a pa~t icu lar  transmitter 

s i le Acconimodation ul‘an npplicant’a prelerciicc 1pro“ides iniiiimal puhlic inlciebt 

bencfits. and thus virtual ly any conflicting application involving a net public interest 

bcnetit w i l l  be pret‘ccrred.” The Coininission should grant Franklin’s proposal for a f i rst  

loci11 sei-vice to Pickerington wlhoul  conaidenng whether the Application w i l l  ircsult in 

any public interest benefits 

Franklin’s proposal would provide a hrsl local service to Pickenngton. an 

incoiporated community of 9,792 pel-sons Franklin’s perition complies ful ly with a l l  01 

the apacing i.ulcb and providcs l ine of sight scrvicc and principle community cuveiage to 

Pickcnngton Fianklin’s proposal would iilso result i n  a nel service gain o f  37-7,0.50 

toi WJZA ‘it P i c k  ington and could hnd no satislactory compromise location 
’ ( I )  First full-time aural service, (2) second full-time aural service, (3) f irst local 
seiwcc, iind ( 3 )  olhcr publlc i n k i e s t  matters 
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pcrsons', iind the small loss area of 6 1  I square kilometers i s  well  served by iit least f ive 

full-rime s e i - v ~ c e \  It i b  cle;ri thar Frmklin's pi-oposal i s  superior 

The attached Technical Exhibit shows that acceptance o f  the Applicalion would 

require the Picltering~oii allotment reference site to be relocated 4 01 kilometers cast of 

Fi.anklin'\ cuii-ent allotment site. I-esulting in a loss 01 population by WJZA o f  182,765 

persons (using the 30 second datahasc) if' NABC's site were specified in lieu of the 

I-elkicncc ,ite in thc NPRM WEGE i s  licensed LO Westerville. Ohio I t  has an obliganon 

to seive that cominunity. and currently does so with its tncil i t ies NABC's attempt to 

move south merely i m p r o v e s  WEGE's service to Columbus, Ohio, not to Westervillc In 

fact. WEGE proposes to move i t s  transmitter site 7 96 km south ot i t s  current location 

The Tcchnical Statement contains a map showing the dramatic changc in thc 70 dBu 

contoui ut WEGE as i t  moveb south to cover mol-e o f  Columbus. Additionally, lhe 

WEGE rcIoc;~tioii would revull i n  the loss o f  service to 19544 persons. 

The 'Technical SLaIcmenl shows thal Ihe licensed 60 dBu contour ot WEGE. no\$ 

covers 52 percent of the Columbus Urbmlzed Area The proposed 60 dBu contour 

wotild encompass almost 100 percent or the Urbanized Area NABC's Application 

would bring increased scivice only 10 areas that are already well-served Only NABC's 

" FCC Figures There was a ditferencc between the population figtires :IS delcrinined by 
rhe Commission 3iid by the prior Iicenyee o f  WJZA The Commission calculated the 
present service at 441.943 persons and the proposed service at 768,993 for a net gain of 
327.050 O I - ~ I  net gain of47.000 more persons than the figures in the petition for rule 
making The lechnical consultant stated he double checked his figures and then changcd 
the teii-ai11 data to predict the 60 dBu contour tising the 3 second database When using 
that database. the figures changed slightly to a present population ot 479,563 and the 
proposed population of 760,210 within the 60 dBu conrour Thiv resul[s i n  a net gain of 
280.647 persons The technical consultmi could not explain the ditferencc in  the f igures,  
hvwe\c i - ,  rheic i s  'I large p q ~ ~ l ; i t i o n  gain l iom Franhlin'a propoaal 



privatc intei-est in serving mwc ot Columbiis than i t  does now would be henel’lt-not the 

p ~ i  h I IC‘ s L n tc rest 

WEGE‘?, suggebrion ot new reference coordinates for WJZA at Pickerington 

would result in  II site rcstriciion to WEGE’s pioposed site. I t  IS the Comm~ssion’s policy 

Lo allot iharinelb with thc IeasL si te rcbiiictions possible in order to provide gieatei 

t lexibi l i~y i n  selecting traiismitlei’ sires See Vucnvillr mid Middleton, Culiforniu, 4 FCC 

Rcd 8315 (1989). iecon denicd. G FCC Rcd 143 (1991) 

I n  L ‘ t i r i f Z i c ~ ~  Brtwreii Applicurioii.> uilrl Petirroiis for Ruleniukrizg to A m w l  the FM 

Tohle o/ Allormeiz/~.  7 FCC Rcd 4‘) 17 (1902). rrconviderazro?i order. 8 FCC Rcd 4745 

(19931, ;it  note 12, the Commission announced its policy where “the staff wi l l  also 

attempt to resolve conflicts between ii rulemaking petition and a later-filed FM 

application. whenever i t  i s  posslble [o do so withoutprejudice to a timely tiled FM 

application 01-rulemaking petition lemphasis added].” Here, Franklin has tried to find an 

iilrei-natc site thal would resolve Ihe contl icl  and not pi.ejudice Franklin Unforlunatcly. 

Franklin has been unable to do so It appears that N A B C  selected ;I site for WEGE that 

makes i t s  inipossihle to find a compromise si te As noted above. acceptiny NABC’s 

d l ~ c i n a t e  hitc would resiilt in  ii l o s s  of 182.765 persons in population that cotild he wi-ved 

hy WJZA wlth i t s  lransmitter at  the proposed reference site. That would create extreme 

prcludice to Franklin, so Franklin’s reference site set forth in the N P R M  should be 

established as the reference site foi- Channel 278A at  Pickerington, Ohio.’ 

’39“ .56’ 39” NL. 82“ 41’14”WL 
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Conclusion 

Franklin's proposal I'or fii.si loci11 service to the incorporated clty of Pickenngron 

dr the reference coordinates specified i n  the NPRM is comparatively supenor to NABC's 

Application to merely increase WEGE's popularion coverage and move lanher into 

Columbus, Ohio BUI  NAEC's  Application is nor entiilcd to comparative evaluiitlon 

hecausc rhe Applicaiion i s  defective as I [  short-spaces the lice,nsed faci l i t ies of WPAY-  

FM 

coiisideiarion in this Docker Thew being no orher impediment to the grant of Franklin's 

proposal. Channel 278A should be expedi tiously allotred to Pickeringron. OH, at the 

reterence coordinates requested h y  Franklin. I e. 39" 56' 39" NL, 82" 41 '. 14"WL 

NABC's Application should be retuimed as unacceptable for filing without m y  

CATIONS, 1NC 

1 

Smirhwick & Belendiuk, P C 
5028 Wiscoiiain Avenue, NW 
Suite 301 
Washington, DC 
(202) 363-4.560 

January 30. 2001 



Technical Statement 

C 

This Technical Statement is in support of the Reply Comments of Franklin 

nmunications, Inc ("Franklin") on the Notice of Proposed Rule Making, DA 03-3f that 

proposes to re-allot Channel 278A from Lancaster, Ohio to Pickerington, Ohio and modify the 

WJZA license for operation on Channel 278A at Pickerington. Ohio 

North American Broadcasting Co , Inc ("NABC"), licensee of WEGE (FM). Channel 

280A at Westerville, Ohio filed a minor change application (File Number BPH-20040108ALM) 

The application coordinates are short spaced to the Pickerington rule making allotment site by 

3 49 kilometers NABC states in the Application that the Application "would be fully spaced to 

the Pickerington allotment if the allotment coordinates were changed to 39" 55' 42" N, 82" 38' 

42" W " 

Franklin's rule making allotment site complies with the spacing rules of 573 207 and 

provides line of sight and principal community coverage of Pickerington NABC proposes to 

move the Pickerington rule making allotment site 4 01 kilometers east, therefore resulting in a 

loss of service to 182.765 persons ' The purpose of NABC's application to move WEGE 7 96 

kilometers south is to provide greater service to Columbus, Ohio 

Using a Polar Planimeter. we determined that the licensed 60 dBu contour of the WEGE 

facility covers 52% of the Columbus, Ohio Urbanized Area The 60 dBu contour of the WEGE 

application covers more than 99% of the Columbus, Ohio Urbanized Area 

William G Brown January 30, 2004 
Bromo Communications, Inc 

The loss In populatlon figures are based on the Pickerington allocation Site 60 dBu populalion a5 744 424 and the 
60 dBu population from the site proposed by NABC as 561.659 



70 dBu Contour Comparison 
WEGE (FM) - Licensed Facility 

WEGE (FM) - Application Facility 
Westerville, Ohio 

Bromo Communications, Inc. 
Atlanta, Georgia 

January 2004 



Loss Area 
WEGE (FM) - Licensed Facility 

WEGE (FM) - Application Facility 
Westerville, Ohio 

Bromo Communications, Inc. 
Atlanta, Georgia 

January 2004 



CERTIFICA'IE OF SERVICE 

1. Sheiiy L Schuncmann, hereby ccrtify that copies of the foregoing Reply 
Cumineiits LVCIC t h i h  30rh day ot Januaiy, 2004, sent v i a  Firs1 Class Mail ,  postage pi'e- 
paid (or by hand delivery, i f  so indicated), to the following: 

Mr Edward DeLaHunt, FCC (by hand)? 
Media Bui.eau 
Federal Communications Commission 
445 I 2''' Strcet, s w 
Washington. D C 20554 

Vicloria M McC"iulcy. Esq * 
Media Bureau 
Federal Communications Commission 
44.5 I ?Ih  ti-eet, s W. 
Washington, D C 20554 

Mar issa  G Repp, Esq 
Hogan & Hartson LLP 

Washingon. 1>C 20004-1 109 
55s 13'" S11ccr. N W  

Hand-deli vcred Sherry L. Scdunemann 
v' 
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